
 Application to register land known as ‘The Market Square’ at Aylesham 
as a new Town or Village Green 

 
 
A report by the Director of Environment and Waste to Kent County Council’s Regulation 
Committee Member Panel on Monday 14th December 2009. 
 
Recommendation: I recommend that the County Council endorses the advice 
received from Counsel and that the applicant be informed that the application to 
register the land known as ‘The Market Square’ at Aylesham as a new Town or 
Village Green has not been accepted. 
 
 
Local Members:  Mr. S. Manion     Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land known as ‘The Market 

Square’ at Aylesham as a new Village Green from local resident Mrs. E. Madden (“the 
applicant”). The application, dated 27th November 2007, was allocated the application 
number 598. A plan of the application site is shown at Appendix A to this report. 

 
2. The application was duly advertised and one objection was received from the 

landowner, Dover District Council (“the District Council”). The objection was made on 
the following grounds: 
 Any activities which have taken place on the land have been with the express or 

implied permission of the landowner by virtue of a series of short-term leases 
granted to the Parish Council since at least the mid-1970s. Such use has therefore 
not been ‘as of right’ and is incapable of giving rise to any rights. 

 The land is held in the housing portfolio and the public have been permitted to use it 
by way of licence with byelaws having been made to regulate use of the application 
site. 

 The user evidence is unclear and not sufficient to show that the relevant legal tests 
have been met. 

 
Previous resolution of the Regulation Committee Member Panel 
 
3. The matter was considered at a Regulation Committee Member Panel meeting on 

Friday 6th February 2009. A copy of the Officer’s report setting out the facts of the case 
is attached at Appendix B. 

 
4. During that meeting, whilst accepting the other aspects of the Officer’s report, Members 

raised concerns regarding the effect of the leases between Aylesham Parish Council 
and Dover District Council. The effect of the leases was central to one of the key legal 
tests in considering such applications, namely the issue of whether the use of the 
application site for recreational purposes by the local residents had been ‘as of right’. 

 
5. After some debate, it was not considered possible to reach a firm conclusion and it was 

resolved that consideration of the application be deferred to enable further legal advice 
to be sought. 

 



Background 
 
6. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Village Green where it can be shown that: 
‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; 
 

7. The applicant must therefore be able to demonstrate, amongst other things, that the 
use of the application site has been ‘as of right’. For use to have been ‘as of right’, it 
must have taken place without force, without secrecy and without permission1 (nec vi, 
nec clam, nec precario). 

 
8. In this case, there is no evidence to suggest that use of the application site by the local 

residents for recreational purposes has been with force or in secrecy. The site is easily 
accessed via the Public Footpath that crosses it, and there is no evidence of the use of 
the site by the local residents being challenged in any way (e.g. by the erection of 
fencing or notices). The site forms a focal point at the heart of the village, overlooked 
by many buildings, and it would therefore be difficult to regard the use of it by the local 
residents as furtive. 

 
9. However, there is an issue with regard to the third limb of the definition regarding 

whether use has been without permission. During the relevant twenty-year period2, 
there have been a number of short-term leases between Dover District Council and 
Aylesham Parish Council which provide for the land to be used specifically (and only) 
for ‘recreational and amenity purposes’. A copy of the most recent lease, dated 1998, is 
attached for reference at Appendix C (the relevant clause is 4.7). 

 
10. It was on this third element of the ‘as of right’ definition that Members requested further 

legal advice be sought. 
 
Counsel’s advice 
 
11. A copy of the advice received from Counsel is attached at Appendix D. In brief, 

Counsel was of the view that the existence of the leases rendered any use of the land 
by local residents for informal recreation ‘by right’ and not ‘as of right’. 

 
12. In support of this view, Counsel relied upon the decision of the High Court in Ind 

Coope3. That case concerned a piece of land owned by a brewery which was surplus 
to their requirements and which was licensed to the local District Council as a 
Children’s playground and open area. Following an application from a local resident, 
the land was registered as a new Village Green. The judge held that the land had been 
wrongly registered as such, stating that “...if there is an express licence for the use of 
the land, then the land is used pursuant to that licence. There can be no question of a 
right being established... I find it impossible to form the view that the public, in some 
way or other, were capable of acquiring additional rights over and above the rights that  

                                                 
1 R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
2 The relevant twenty-year period is calculated retrospectively from the date of the application; in this case, it 
is 1987 to 2007. 
3 R v Hereford and Worcester City Council ex parte Ind Coope (Oxford and West) Ltd. (unreported) 

 



the local District Council possessed pursuant to the licence to make the land available 
for the purposes for which it was used...”. 

 
13. When considering whether use of the application site has been ‘as of right’, it is also 

important to consider the matter from the landowner’s perspective and, more 
particularly, “how the matter would have appeared to the owner of the land”4. On this 
point, Counsel considered that if a landowner consents to the use of his land for 
recreational purposes, he would have no reason to challenge or resist such use, and it 
would not be reasonable to expect him to do so. Under these circumstances, by not 
challenging or resisting the use of the land by the local residents, it cannot be said that 
the landowner is somehow tolerating the use ‘as of right’ and simply allowing Village 
Green rights to be acquired. 

 
14. The final point made by Counsel concerns the statutory powers under which the Parish 

Council were acting when they took on the lease of the application site. As the Parish 
Council is a local authority, it must have been acting in exercise of statutory powers 
and, on taking on the lease of the application site for recreational purposes, it must 
have been exercising one of the statutory powers enabling it to acquire land for that 
purpose. 

 
15. The first lease (dated 1972) refers to the application site being leased ‘for use as an 

open space land’, which implied that the statutory power used by the Parish Council in 
taking on the lease derived from the Open Spaces Act 1906 (“the 1906 Act”). There 
has been judicial support for the notion that land which is held by a local authority in 
exercise of powers afforded by the 1906 Act is held on an express statutory trust for 
public enjoyment as an open space. In Beresford5, it was held that “where land is 
vested in a local authority on a statutory trust under section 10 of the Open Spaces Act 
1906, inhabitants of the locality are beneficiaries of a statutory trust of a public nature, 
and it would be very difficult to regard those who use the park or other open space as 
trespassers...”. The suggestion is therefore that use of the land which is held by a local 
authority under a public statutory trust is ‘by right’ and not ‘as of right’ since the use of 
the land is no more than the use to which the public is entitled (in their capacity as 
beneficiaries of the trust). 
 

Conclusion 
 
16. In light of the advice received from Counsel, the conclusion is that the use of the 

application site by the local residents for informal recreation has taken place ‘by right’ 
and not ‘as of right’. 

 
17. Since this key legal test in relation to the registration of the land as a new Town or 

Village Green has not been met, it is not possible for the land to be registered as such. 
 
Recommendation 
 
18. I recommend that the County Council endorses the advice received from Counsel and 

that the applicant be informed that the application to register the land known as ‘The 
Market Square’ at Aylesham as a new Town or Village Green has not been accepted. 

 
                                                 
4 R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
5 R(Beresford) v Sunderland City Council [2003] UKHL 60 at paragraph 87 

 



 

Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Mr. Chris Wade – Tel: 01622 221511 or Email: chris.wade@kent.gov.uk 
 
The main file is available for viewing on request at the Countryside Access Service, 
Environment and Waste, Invicta House, County Hall, Maidstone. Please contact the case 
officer for further details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of the Officer’s report presented to the Regulation Committee 
Member Panel meeting of 6th February 2009. 
APPENDIX C – Copy of lease agreement dated 1998 relating to the application site 
APPENDIX D – Copy of Counsel’s advice 
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APPENDIX B: 
Copy of the Officer’s report presented 
to the Regulation Committee Member 
Panel meeting of 6th February 2009

 
Application to register land known as ‘The Market Square’ at 

Aylesham as a new Village Green 
 
 
A report by the Director of Environment and Waste to Kent County Council’s  
Regulation Committee Member Panel on Friday 6th February 2009. 
 
Recommendation: I recommend that the County Council informs the applicant 
that the application to register the land known as ‘The Market Square’ at 
Aylesham as a new Village Green has not been accepted. 
 
 
Local Members:  Mrs. E. Rowbotham    Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land known as ‘The 

Market Square’ at Aylesham as a new Village Green from local resident Mrs. E. 
Madden (“the applicant”). The application, dated 27th November 2007, was 
allocated the application number 598. A plan of the site is shown at Appendix A 
to this report and a copy of the application form is attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15 of the Commons Act 2006 and 

regulation 3 of the Commons (Registration of Town or Village Greens) (Interim 
Arrangements) (England) Regulations 2007. These regulations have, since 1st 
October 2008, been superseded by the Commons Registration (England) 
Regulations 2008 which apply in relation to seven ‘pilot implementation areas’ 
only in England (of which Kent is one). The legal tests and process for 
determining applications remain substantially the same. 

 
3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Village Green where it can be shown 
that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act); or 
• Use of the land ‘as of right’ ended before 6th April 2007 and the 
application has been made within five years of the date the use ‘as of right’ 
ended (section 15(4) of the Act). 
 

  
 



5. As a standard procedure set out in the regulations, the County Council must notify 
the owners of the land, every local authority and any other known interested 
persons. It must also publicise the application in a newspaper circulating in the 
local area and put up notices on site to publicise the application. The publicity 
must state a period of at least six weeks during which objections and 
representations can be made. 
 

The application site 
 
6. The area of land subject to this application (“the application site”) is known locally 

as ‘the Market Square’ and consists of a rectangular area of grassed open space 
that is surrounded on all sides by a road known as Market Square and situated in 
the centre of the village of Aylesham. 

 
The case 
 
7. The application has been made on the grounds that the application site has 

become a village green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for well in excess of 20 
years. 

 
8. Included in the application were 10 user evidence questionnaires from local 

residents asserting that the application site has been available for free and 
uninhibited use for lawful sports and pastimes over the last twenty years and 
beyond. A summary of this user evidence is attached at Appendix C.  

 
9. In addition, a number of photographs dating back to 1947 were submitted in 

support of the application (demonstrating the historical use of the land by the 
people of Aylesham) as well as several newspaper cuttings from the 1950s which 
refer to the application site as ‘the village green’.  

 
10. Fifteen letters of support, many from longstanding residents of the village, were 

also included with the application. These letters confirm use of the land by local 
residents for a range of recreational activities over a long period. 

 
Consultations 
 
11. Consultations have been carried out as required and the following comments 

have been received. 
 
12. Aylesham Parish Council has written in support of the application on the basis 

that registration of the land would protect the green for future generations to use. 
 
13. Cllr. Keen also wrote in support of the application. She explains that the 

application has been made to preserve the green space in perpetuity because 
local residents have recently had to fight to save the land from being turned into a 
car park. Cllr. Keen is of the view that the application site has been the 
centrepiece of the historic village form many years and it is essential to preserve it 
as a public open space. 

 

  
 



14. One local resident also wrote in support of the application. In his view, the 
application for village green status must be granted on the basis that the 
application site has been in public use for over 70 years. 

 
Landowner 
 
15. The application site is owned by Dover District Council. Mr. G. Mandry (Principal 

Solicitor) has objected to the application on behalf of the District Council. 
 
16. The objection is made on the following grounds: 

 Any activities which have taken place on the land have been with the express 
or implied permission of the landowner by virtue of a series of short-term 
leases granted to the Parish Council since at least the mid-1970s. Such use 
has therefore not been ‘as of right’ and is incapable of giving rise to any rights. 

 The land is held in the housing portfolio and the public have been permitted to 
use it by way of licence with byelaws having been made to regulate use of the 
application site. 

 The user evidence is unclear and not sufficient to show that the relevant legal 
tests have been met. 

 
17. In support of the objection, the District Council has supplied copies of leases 

dating back to 1977 as well as associated correspondence. 
 
Legal tests 
 
18. In dealing with an application to register a new Village Green the County Council 

must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, neighbourhood or a neighbourhood within a locality? 
(d) Whether use has taken place over period of twenty years or more? 
(e) Whether use of the land ‘as of right’ by the inhabitants has continued up until 

the date of application or meets one of the criteria set out in sections 15(3) or 
15(4)? 
 

I shall now take each of these points and elaborate on them individually: 
 
(a) Whether use of the land has been 'as of right'? 
 
19. The definition of the phrase ‘as of right’ has been considered in recent High Court 

case law. Following the judgement in the Sunningwell1 case, it is now considered 
that if a person uses the land for a required period of time without force, secrecy 
or permission (nec vi, nec clam, nec precario), and the landowner does not stop 
him or advertise the fact that he has no right to be there, then rights are acquired 
and further use becomes ‘as of right’.  

 

                                                 
1 R v. Oxfordshire County Council, ex p. Sunningwell Parish Council [1999] 3 WLR 160 

  
 



20. In this case, there is no evidence that use of the application site has been with 
force or in secrecy. Although there are hedges bordering the site, there is a Public 
Footpath crossing the centre of the site and access via four designated points. 
None of the witnesses refer to any specific fences or barriers to prevent access. 
In fact, the District and Parish Councils have actively promoted use of the land by 
entering into formal leases for the purpose of public recreation. 

 
21. However, there is a central issue concerning whether or not permission (in any 

form) was ever granted to local residents for the use of the land. Permission (in 
the context of a Village Green application) can take four forms: 
(i) Express permission which is communicated to users – for example a notice 

posted on site expressly permitting use of it for recreational purposes or 
other express permission being given by words or in writing.  

(ii) Express permission which is not communicated to users – for example in 
circumstances where there existed an express licence between landowner 
and local authority making the land available as recreational open space. 

(iii) No express permission but overt actions taken by the landowner – for 
example, where the owner takes sufficient positive and unequivocal steps 
to inform the users that use is impliedly permitted and may in due course 
be terminated.   

(iv) No express permission and not communicated to the public – for example, 
where land is held by a public authority under certain statutory powers for 
the provision of land for public recreation. 

 
22. In the case of Market Square, the Parish Council has entered into a series of 

short leases with the landowner (the District Council) since at least the 1970s. 
The relevant 20 year period for the purposes of the Village Green application is 
1987 to 2007. This period is covered by four separate five-year leases dated 
1983, 1989, 1992 and 1998. In each lease, there is a clause which restricts the 
use of the land to ‘recreational and amenity purposes’. A copy of the 1998 lease 
is attached for reference at Appendix D (the relevant clause is 4.7). 

 
23. The use of the land for recreational purposes by the local residents has therefore 

been by virtue of the relevant clause in the lease granted to the Parish Council by 
the District Council (as landowner). Although the existence of the lease has not 
been communicated to users, this nonetheless amounts to an express permission 
and falls within the second category of permission listed at paragraph 21 above. 

 
24. Since the effect of the lease is to grant permission to the local Parish Council to 

make the land available to the local residents for recreational purposes, this is 
sufficient to render use of the application site by the local inhabitants ‘by right’ and 
not ‘as of right’. Therefore, it is not possible to conclude that use of the land has 
been ‘as of right’. 

 
(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes? 
 
25. Lawful sports and pastimes can be commonplace activities including dog walking, 

children playing, picnicking and kite-flying. Legal principle does not require that 
rights of this nature be limited to certain ancient pastimes (such as maypole  

  
 



dancing) or for organised sports or communal activities to have taken place; 
solitary and informal kinds of recreation are equally as valid. 

 
26. In this case, the evidence demonstrates that a number of recreational activities 

have taken place on the land, including nature-watching and playing with children. 
The table summarising evidence of use by local residents at Appendix C shows 
the full range of activities claimed to have taken place. 

 
27. However, several of the user evidence forms refer to use of the land ‘to cross the 

village’ or as a thoroughfare to reach village shops. Such use would be consistent 
with the use of a Public Right of Way and the exercise of existing rights 
associated with the recorded Public Footpath running across the centre of the site 
but would not be sufficient to give rise to general rights of recreation for Village 
Green usage.  

 
28. It is unclear from the user evidence submitted on paper as to what percentage of 

use has been attributable to local residents exercising a linear right of passage on 
foot (i.e. associated with the Public Footpath) and what percentage has been use 
associated with a general right of recreation (i.e. as a Village Green). There is 
also reference amongst the user evidence to attending fetes, boot fairs and other 
community events. Such formal events are likely to have been arranged with the 
permission of the Parish Council and therefore attendance at these events would 
have been by implied permission and could not give rise to Village Green rights. 

 
29. Therefore, although it is clear that the application site has been used by local 

residents generally, on the evidence available it has not been possible to 
conclude that the application site has been used for the types of activities that 
would give rise to Village Green rights. 

 
(c) Whether use has been by a significant number of inhabitants of a particular 
locality, neighbourhood or a neighbourhood within a locality? 
 
30. The definition of locality for the purposes of a village green application has been 

the subject of much debate in the courts and there is still no definite rule to be 
applied. In the Cheltenham Builders2 case, it was considered that ‘…at the very 
least, Parliament required the users of the land to be the inhabitants of 
somewhere that could sensibly be described as a locality… there has to be, in my 
judgement, a sufficiently cohesive entity which is capable of definition’. The judge 
later went on to suggest that this might mean that locality should normally 
constitute ‘some legally recognised administrative division of the county’. 

 
31. In this case, the applicant has specified the locality at Part 6 of the application 

form as being ‘Aylesham Market Square and surrounding shops and houses’ and 
has helpfully marked on the plan accompanying the application the addresses of 
those having provided user evidence. 

 
32. As stated above, the locality for the purposes of Village Green registration should 

be some recognised administrative unit; the definition of locality requires a degree 
of precision and it is not sufficient to simply specify a collection of roads or a local  

                                                 
2 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council (2003) EWHC 2803 

  
 



community that is not formally recognised. Although the user evidence 
demonstrates use of the application site from those whose homes are situated 
immediately opposite the land, there is also evidence from people living further 
afield within the village. This is consistent with the Parish Council leasing the land 
for ‘recreational and amenity purposes’ for the benefit of the village residents as a 
whole and not simply those living in the immediate proximity. I therefore consider 
that the correct locality is the administrative parish of Aylesham. 

 
(d) Whether use has taken place over period of twenty years or more? 
 
33. In order to qualify for registration, it must be shown that the land in question has 

been used for a full period of twenty years up until the date of application. In this 
case, the application was submitted in 2007 and therefore the relevant twenty-
year period (“the material period”) is 1987 to 2007. 
 

34. From the user evidence submitted, there appears to have been use of the land 
over a considerable period dating back far beyond 1987, and in some cases as 
far back as the 1930s. There is little doubt from the evidence presented (including 
the old photographs and newspaper cuttings) that the application site has been a 
focal point for the village and used as an open space for a considerable period. In 
addition, all of the users state in their questionnaires that they have witnessed 
other people using the land for a range of recreational activities. 

 
35. Therefore, the application site has been used for a period of over 20 years. 
 
(e) Whether use of the land by the inhabitants is continuing up until the date of 
application? 
 
36. The Commons Act 2006 introduces a number of transitional arrangements 

regarding the actual use of the land in relation to the making of the application to 
register it as a Village Green. These are set out at paragraph 4 above.  

 
37. In this case, use of the applications site has not ceased, nor is there any 

suggestion of any interruption to use prior to the making of the application. 
Therefore, it appears that use of the land has continued up until the date of 
application and as such it is not necessary to consider the other tests set out in 
sections 15(3) and 15(4) of the Act. 

 
Conclusion 
 
38. In order for the application site to be registered as a Village Green, the 

Registration Authority has to be satisfied that each and every one of the legal 
tests set out above is met. It is not sufficient that merely some of the tests have 
been met or that the land has always been considered locally to have the 
attributes of a Village Green. 

 
39. In this case there are several problems which lead to the conclusion that the 

necessary tests have not been met. The most significant of these is that use of 
the land is not considered to have been ‘as of right’ during the material period due 
to the existence of the lease between the Parish Council and the landowner which 
makes express provision for the use of the land for recreational purposes.  

  
 



  
 

40. Even if further user evidence were produced to support the application (and 
overcome the deficiencies with regard to the type and quantity of use), the 
existence of the leases would, by itself, present a ‘knock-out blow’ to the 
application. Therefore, it would appear that the relevant legal tests cannot be met 
and the land is not capable of registration as a Village Green under section 15(1) 
of the Commons Act 2006. 

 
Recommendations 
 
41. I therefore recommend that the County Council informs the applicant that the 

application to register the land known as ‘The Market Square’ at Aylesham as a 
new Village Green has not been accepted. 

 
Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the Environment and Waste 
Division, Environment and Regeneration Directorate, Invicta House, County Hall, 
Maidstone. Please contact the case officer for further details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Table summarising user evidence 
APPENDIX D – Copy of 1998 lease relating to the application site 
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